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CFPB Issues Rules to Assist Borrowers and Mortgage Servicers
Following Expiration of Federal Foreclosure Moratoria

OnJune 28, 2021, the Consumer Financial Protection Bureau
(“CFPB”) issued a final rule (the “2021 Mortgage Servicing
COVID-19 Rule”) amending Regulation X to protect borrowers
from financial distress upon expiration of forbearance plans
and ease the strain on mortgage servicers, who are likely to be
inundated with requests for loss mitigation assistance in the
coming months. The new rules, which apply to loans on princi-
pal residences, will become effective on August 31, 2021.

The CFPB estimates that over two million homeowners are
currently in COVID-19 hardship forbearance programs, with
at least 900,000 homeowners expected to come off these
programs between now and the end of the year. The 2021
Mortgage Servicing COVID-19 Rule aims to prevent what the
CFPB considers to be avoidable foreclosures by establishing
procedural safeguards to ensure that most borrowers who
became seriously delinquent during the COVID-19 pandemic
will have the opportunity to be considered for all loss miti-
gation options before being referred to foreclosure. This rule
also allows mortgage servicers to provide faster assistance to
borrowers by offering them streamlined loan modifications
without requiring complete loss mitigation applications.
Mortgage servicers will also be required to perform increased
borrower outreach before initiating foreclosure to provide
borrowers important information about repayment or other
loss mitigation options.

TEMPORARY PROCEDURAL SAFEGUARDS

The 2021 Mortgage Servicing COVID-19 Rule establishes
temporary procedural safeguards to ensure that certain
borrowers have an opportunity to apply for loss mitigation
assistance before their loan is referred to foreclosure fol-
lowing the expiration of applicable foreclosure moratoria.
These procedural safeguards apply only to loans where the
borrower became more than 120 days delinquent on or after
March 1, 2020, and where the applicable statute of limitations
does not expire until January 1, 2022, or later. For the loans
that are subject to these procedural safeguards, servicers
may not refer such loan to foreclosure any time prior to
January 1, 2022, without first ensuring that at least one of the
following three procedural safeguards is met: 1) the borrower
has abandoned the property; 2) the borrower is more than
120 days behind on their mortgage and has not responded to
the required servicer outreach for 90 days; or 3) the borrower
submitted a complete loss mitigation application, was eval-
uated for all available loss mitigation options based on that
application, and remained delinquent since submitting the
loss mitigation application.

If the procedural safeguards do not apply, or if the servicer
has met one of the procedural safeguards, the servicer may
proceed with the foreclosure referral prior to January 1, 2022,
provided that such referral is otherwise permitted by the
existing mortgage servicing rules and other applicable law.


https://files.consumerfinance.gov/f/documents/cfpb_covid-mortgage-servicing_final-rule_2021-06.pdf
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STREAMLINED LOAN MODIFICATION REVIEWS

The mortgage servicing rules previously prohibited servicers
from conducting a loss mitigation review based on an incom-
plete loss mitigation package, except in certain circumstances,
such as in the case of a short-term forbearance or in connec-
tion with certain COVID-19-related loss mitigation options
discussed in the CFPB’s June 2020 Interim Final Rule. The 2021
Mortgage Servicing COVID-19 Rule has added another excep-
tion to this general rule. To qualify for this exception, the loan
modification program at issue must be available to borrowers
experiencing COVID-19-related hardship (though it need not
only be available to those borrowers). The modification must
also end or be designed to end any pre-existing delinquency,
and must not (i) extend the loan term more than 40 years
from the effective date of the modification, (ii) increase the
borrower’s monthly payment above the amount that was
required prior to the modification, (iii) result in the accrual of
interest on deferred amounts, or (iv) include fees related to
the loan modification. The resulting modification must also
waive any fees, penalties, and similar charges incurred on or
after March 1, 2020.

The rule also provides that if a borrower becomes delinquent
again following the acceptance of a loan modification based
on an incomplete loss mitigation application, the servicer
must provide the borrower with the incomplete application
notice (if it previously failed to do so) and must immediately
resume reasonable diligence efforts to obtain a complete
application.

OUTREACH REQUIREMENTS

The mortgage servicing rules currently require servicers to
make live contact with delinquent borrowers no later than
the borrower’s 36th day of delinquency, and make additional
contact no later than 36 days after each payment due date, as
long as the borrower remains delinquent. The 2021 Mortgage

Servicing COVID-19 Rule requires that servicers provide
certain additional information beginning on August 31, 2021,
and continuing through October 1, 2022. For borrowers who
are not in forbearance at the time live contact is established,
servicers must provide a statement regarding the availability
of COVID-19-related forbearance options, and a list of any
such programs, if applicable. The servicer must also inform
the borrower of at least one way to find contact information
for homeownership counseling services, such as referring the
borrower to information available on their periodic billing
statement.

Alternatively, for borrowers who are in a forbearance pro-
gram at the time live contact is established, a servicer must
provide additional information during live contact that occurs
10 to 45 days before the scheduled end of the forbearance
program. Specifically, the servicer must inform the borrower
of the scheduled end date of the program, provide a list of
available loss mitigation options, and inform the borrower of
at least one way to find contact information for homeowner-
ship counseling services, as required for borrowers not in
forbearance.

Mortgage servicers should act quickly to update their bor-
rower outreach and loss mitigation policies and procedures to
ensure that they will be able to comply with these new rules
beginning on August 31, 2021.
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