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The Perils of Partial Stays In
Parallel Proceedings

fter much reluctance, Judge Jed S. Rakoff

of the U.S. District Court for the Southern

District of New York recently adjourned the

SEC trial against the Galleon defendants for

lleged insider trading.! Although no party

opposed the U.S. Attorney’s Office motion to adjourn

the SEC trial, Judge Rakoff had balked at such an

adjournment because of the “strong public interest

in having cases of this kind move forward promptly.”?

What tipped the balance toward adjournment was an

order by the U.S. Court of Appeals for the Second

Circuit staying another Judge Rakoff order which

directed certain defendants to turn over to the SEC

wiretap recordings produced to the defendants in the
parallel criminal action.

That the Second Circuit not only agreed to hear
an interlocutory appeal on a discovery issue, but
then imposed a stay of a discovery order, is rare.
The Galleon case highlights the types of unique
issues that may arise in the future as courts become
more willing to craft alternatives to complete stays
of discovery in parallel civil actions. These types
of complicated issues arising from partial stays are
more likely to occur in the future in light of the
Department of Justice’s new stated policy of not
seeking to stay parallel SEC actions.’

The Perils

Parallel civil and criminal proceedings present
challenges to defendants and prosecutors alike.

Defendants litigating parallel civil and
criminal actions face not only the financial
burden of defending criminal and civil actions
simultaneously, but also the Hobson’s choice of
either (a) waiving the Fifth Amendment privilege
and risking self-incrimination, or (b) asserting the
Fifth Amendment privilege and facing a host of
adverse consequences.*

Prosecutors are primarily concerned that
defendants may impair their criminal case by using
broad civil discovery to obtain evidence to which
they would not otherwise have timely access.

Both sides can also achieve tactical advantages
to going forward with at least some discovery.
Prosecutors, through cooperation with the SEC,
can use civil proceedings to receive advance notice
of a defendant’s strategy and testimony. Defendants
can use broader civil discovery to obtain evidence
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to which they would not otherwise have access, or
timely access.

The ‘Galleon’ Cases
In Galleon, the USAQO requested that

depositions of cooperators and defendants in the
SEC action be stayed until after the completion
of the criminal trial against many of the same
defendants. Neither the SEC nor the defendants
objected to the USAQ’s request for a limited stay

Parallel proceedings present compli-
cated issues because of the number of
parties and non-parties with compet-
ing interests.

of discovery, and Judge Rakoff ordered a stay of
all but document discovery pending his decision
on adjourning the SEC trial, which the USAO
had also requested.

But allowing document discovery to proceed
in the SEC action resulted in a unique discovery
dispute surrounding the wiretaps produced to
defendants in the criminal case. In an unusual
twist, the SEC sought to obtain via civil discovery
evidence produced in the criminal action.
Rejecting defendants’ objection to the SEC
request, Judge Rakoff ordered the defendants to
produce the wiretaps to the SEC.> Defendants
filed an interlocutory appeal of that order to the
Second Circuit.

Although rare for the Court of Appeals to hear
interlocutory appeals—Iet alone on discovery
issues—the Second Circuit agreed to hear the
defendants’ appeal of Judge Rakoff’s order. Rarer
still, the Second Circuit stayed Judge Rakoff’s order
pending appeal.® It was that stay which, for Judge
Rakoff, ultimately tipped the balance towards

Expert Analysis

adjourning the SEC trial.

The Galleon case serves as a reminder that
allowing non-deposition discovery to proceed carries
its own set of risks. The Galleon investigation is
notable for its extensive use of wiretap recordings, a
law enforcement tool usually reserved for organized
crime, drug, and terrorism cases. Following the
arrests of the Galleon defendants, the government
declared that it intends on using wiretaps and
other electronic surveillance more frequently
in white collar cases.” As the use of electronic
surveillance becomes more commonplace in white
collar investigations, one should expect to see
similar discovery issues as that in Galleon arise
again in the context of parallel proceedings.

Factors Courts Consider

Courts have discretion to stay civil proceedings
in the interests of justice. The factors courts typically
consider when deciding whether to stay a civil case
in light of the parallel criminal proceeding are: (1)
the private interests of the plaintiff in proceeding
expeditiously with the civil litigation as balanced
against the prejudice to the plaintiff if delayed,
(2) the private interests of and burden on the
defendants, (3) the interests of the courts, (4) the
interests of persons not parties to the civil litigation,
and (5) the public’s interests.’

As Judge Rakoff has noted, the basic goal is to
avoid prejudice to the parties, and the determination
ultimately reduces to balancing the private parties’
interest in a prompt resolution of the civil action
with the government’s interest in preserving the
integrity of the criminal proceeding.’

As an alternative to staying an entire civil
proceeding, courts can impose more limited relief,
including ordering partial stays. One form of partial
stay that a court can order is to allow document
discovery to proceed but to stay depositions
and interrogatories until the resolution of the
criminal proceeding. This is what the court did
in Galleon.

Alternatively, a court can grant a partial stay as
to indicted defendants while allowing discovery to
proceed against unindicted defendants.!® A court
can also grant a partial stay as to certain unindicted
defendants while allowing discovery to proceed
against certain other unindicted defendants.!!
One court found that a partial stay—at least as to
a central figure in the civil case—was inequitable
to other parties and stayed the entire case.'”? A
court can also allow discovery to proceed subject
to particular objections by the USAQO."
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Private Interests and Burden on the Plaintiff.
In a parallel civil litigation between two private
parties, the interests of the parties are typically at
odds—the private civil plaintiff usually advocates
moving forward whereas the defendant usually seeks
some form of stay. If the plaintiff faces undue delay
in being able to advance its case, the court is less
likely to stay the civil case.!*

In contrast, when the plaintiff in the parallel
proceeding is the SEC—as in Galleon—the SEC
historically could be counted on to support the
USAQO’s position.

Private Interests of and Burden on the
Defendants. Generally, in a parallel civil litigation
where the plaintiff is a government agency, courts are
more likely to find that the defendant is burdened,
and are therefore more likely to stay the civil case.!
However, Judge Rakoff, has noted the strangeness of
the USAQO requesting a stay of a parallel SEC action
despite the USAQ “having closely coordinated with
the SEC in bringing simultaneous civil and criminal
actions against some hapless defendant,” and denied
the USAO’s motion for a complete stay of discovery
in a parallel SEC proceeding.'¢

Courts are also more willing to stay the civil
action if there is substantial overlap between the
issues in the criminal case with those in the civil
case, because self-incrimination is a more likely risk
if there is a significant overlap. But complete overlap
between the issues is not necessary for a stay.!?

Interests of the Courts. A court can often
maximize its judicial efficiency by staying the civil
case, at least in part. For example, the conviction
of a defendant can significantly narrow the issues
in dispute in the overlapping civil case. Even in the
event of an acquittal, staying the civil action can
streamline later civil discovery because transcripts
from the criminal case will be available to the civil
parties. In the absence of a stay, a court can get
bogged down by having to make numerous rulings
concerning Fifth Amendment privileges.!8

In proposing that the Galleon criminal trial
precede the SEC trial, the USAQO argued that “while
the outcome of the parallel civil trial can do nothing
to resolve the issues to be tried in the criminal case,
the outcome of the criminal trial can determine
or significantly narrow the issues in the civil case,
where non-mutual collateral estoppel would apply
if the defendants are convicted.”!

Interests of Persons Not Parties to the Civil
Litigation. There are important differences in the
discovery available to defendants in civil proceedings
and criminal proceedings. Generally, a defendant
in a criminal action is entitled to less discovery
than is available in a civil action. For example,
under the Jencks Act, the government need not
produce statements of a government witness or
prospective government witness until after the
witness has testified on direct examination at trial.2°
Furthermore, depositions are rarely available in a
criminal proceeding.?!

Given these differences in discovery obligations,
prosecutors—as they did in Galleon—often seek
stays of discovery in parallel civil actions to prevent
defendants from expanding the scope of discovery
available to them in the criminal case.

But to obtain such a stay prosecutors may have
to do more than merely claim that defendants will
gain some sort of tactical advantage by obtaining
discovery earlier than they normally would under

the Federal Rules of Criminal Procedure.? The often
stated intent behind the limits on criminal discovery
is to safeguard against: (1) tailoring of testimony;
(2) intimidation of witnesses; and (3) unfair surprise
by defendants at trial with information developed
through discovery, while using the privilege against
self-incrimination to block the government’s efforts
to obtain discovery.??

Some courts have required the government to
provide specific evidence of witness intimidation or
manufacturing of evidence in the particular case at
issue before staying discovery, particularly in white
collar cases where the government often produces
witness statements in advance, albeit close to the
eve, of trial.24

In the absence of an indictment, there is a less
compelling argument for requesting a stay of civil
discovery. Nevertheless, issuing such a stay is within
the court’s power.?’

Public’s Interests. The public has a strong
interest in the prosecution of criminal cases. As a
result, courts are more willing to stay a civil case if

The basic goal is to avoid prejudice

to the parties, and the determination
ultimately reduces to balancing the
private parties’interest in a prompt
resolution of the civil action with the
government’s interest in preserving the
integrity of the criminal proceeding.

the U.S. Attorney’s Office is seeking the stay.?®
On the other hand, the public has an interest also
in the prompt resolution of civil claims, particularly
in securities-related litigation.?” In Galleon, Judge
Rakoff noted “the strong public interest in having
cases of this kind move forward promptly.”?

Conclusion

Parallel proceedings present complicated issues
because of the number of parties and non-parties
with competing interests. As evident from the
discussion above, there are a number of factors
a court will consider when deciding whether to
stay a parallel civil action, as well as a variety of
remedies a court can fashion. But, as the Galleon
case shows, even a partial stay designed to safeguard
a defendant’s Fifth Amendment rights may run into
its own set of problems.
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